§661.6

made primarily of steel or iron and
used in infrastructure projects such as
transit or maintenance facilities, rail
lines, and bridges. These items include,
but are not limited to, structural steel
or iron, steel or iron beams and col-
umns, running rail and contact rail.
These requirements do not apply to
steel or iron used as components or
subcomponents of other manufactured
products or rolling stock.

(d) For a manufactured product to be
considered produced in the United
States:

(1) All of the manufacturing proc-
esses for the product must take place
in the United States; and

(2) All of the components of the prod-
uct must be of U.S. origin. A compo-
nent is considered of U.S. origin if it is
manufactured in the United States, re-
gardless of the origin of its subcompo-
nents.

[61 FR 6302, Feb. 16, 1996]

§661.6 Certification requirements for
procurement of steel or manufac-
tured products.

If steel, iron, or manufactured prod-
ucts (as defined in §§661.3 and 661.5 of
this part) are being procured, the ap-
propriate certificate as set forth below
shall be completed and submitted by
each bidder or offeror in accordance
with the requirement contained in
§661.13(b) of this part.

Certificate of Compliance With Section
165(a)

The bidder or offeror hereby certifies
that it will comply with the require-
ments of section 165(a) of the Surface
Transportation Assistance Act of 1982,
as amended, and the applicable regula-
tions in 49 CFR part 661.

Date

Signature
Company

Name
Title

Certificate for Non-Compliance With
Section 165(a)

The bidder or offeror hereby certifies
that it cannot comply with the require-
ments of section 165(a) of the Surface
Transportation Assistance Act of 1982,
as amended, but it may qualify for an
exception to the requirement pursuant
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to section 165(b)(2) or (b)(4) of the Sur-
face Transportation Assistance Act of
1982, as amended, and the applicable
regulations in 49 CFR 661.7.

Date

Signature

Company

Name

Title

[71 FR 14117, Mar. 21, 2006]

EFFECTIVE DATE NOTE: At 72 FR 53696,
Sept. 20, 2007, §661.6 was amended by remov-
ing “‘Certificate of Compliance With Section
165(a)’” and adding in its place ‘“‘Certificate of
Compliance with Buy America Require-
ments”’ and removing ‘‘section 165(a) of the
Surface Transportation Assistance Act of
1982, as amended’ and adding in its place ““49
U.S.C. 5323(j)(1)", and removing ‘“‘Certificate
for Non-Compliance with Section 165(a)’” and
adding in its place “‘Certificate of Non-Com-
pliance with Buy America Requirements”,
and removing ‘“‘section 165(a) of the Surface
Transportation Assistance Act of 1982, as
amended” and adding in its place ‘49 U.S.C.
5323(j)”’, and removing ‘‘section 165(b)(2) or
(b)(4) of the Surface Transportation Assist-
ance Act of 1982’ and adding in its place ‘49
U.S.C. 5323(j)(2)"", effective Oct. 22, 2007.

§661.7 Waivers.

(a) Section 165(b) of the Act provides
that the general requirements of sec-
tion 165(a) shall not apply in four spe-
cific instances. This section sets out
the conditions for the three statutory
waivers based on public interest, non-
availability, and price-differential.
Section 661.11 of this part sets out the
conditions for the fourth statutory
waiver governing the procurement of
rolling stock and associated equip-
ment.

(b) Under the provision of section
165(b)(1) of the Act, the Administrator
may waive the general requirements of
section 165(a) if the Administrator
finds that their application would be
inconsistent with the public interest.
In determining whether the conditions
exist to grant this public interest waiv-
er, the Administrator will consider all
appropriate factors on a case-by-case
basis, unless a general exception is spe-
cifically set out in this part.

(c) Under the provision of section
165(b)(2) of the Act, the Administrator
may waive the general requirements of
section 165(a) if the Administrator
finds that the materials for which a
waiver is requested are not produced in
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the United States in sufficient and rea-
sonably available quantities and of a
satisfactory quality.

(1) 1t will be presumed that the con-
ditions exist to grant this non-avail-
ability waiver if no responsive and re-
sponsible bid is received offering an
item produced in the United States.

(2) In the case of a sole source pro-
curement, the Administrator will grant
this non-availability waiver only if the
grantee provides sufficient information
which indicates that the item to be
procured is only available from a single
source or that the item to be procured
is not produced in sufficient and rea-
sonably available quantities of a satis-
factory quality in the United States.

(d) Under the provision of section
165(b)(4) of the Act, the Administrator
may waive the general requirements of
section 165(a) if the Administrator
finds that the inclusion of a domestic
item or domestic material will increase
the cost of the contract between the
grantee and its supplier of that item or
material by more than 25 percent. The
Administrator will grant this price-dif-
ferential waiver if the amount of the
lowest responsive and responsible bid
offering the item or material that is
not produced in the United States mul-
tiplied by 1.25 is less than the amount
of the lowest responsive and respon-
sible bid offering the item or material
produced in the United States.

(e) The four statutory waivers of sec-
tion 165(b) of the Act as set out in this
part shall be treated as being separate
and distinct from each other.

(f) The waivers described in para-
graphs (b) and (c) of this section may
be granted for a component or sub-
component in the case of the procure-
ment of the items governed by section
165(b)(3) of the Act (requirements for
rolling stock). If a waiver is granted for
a component or a subcomponent, that
component or subcomponent will be
considered to be of domestic origin for
the purposes of §661.11 of this part.

(9) The waivers described in para-
graphs (b) and (c) of this section may
be granted for a specific item or mate-
rial that is used in the production of a
manufactured product that is governed
by the requirements of §661.5(d) of this
part. If such a waiver is granted to
such a specific item or material, that
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item or material will be treated as
being of domestic origin.

(h) The provisions of this section
shall not apply to products produced in
a foreign country if the Secretary, in
consultation with the United States
Trade Representative, determines that:

(1) That foreign country is party to
an agreement with the United States
pursuant to which the head of an agen-
cy of the United States has waived the
requirements of this section; and

(2) That foreign country has violated
the terms of the agreement by dis-
criminating against products covered
by this section that are produced in the
United States and are covered by the
agreement.

APPENDIX A TO §661.7—GENERAL WAIVERS

(a) All waivers published in 48 CFR 25.108
which establish excepted articles, materials,
and supplies for the Buy American Act of
1933 (41 U.S.C. 10a-d), as the waivers may be
amended from time to time, apply to this
part under the provisions of §661.7 (b) and (c).

(b) Under the provisions of §661.7 (b) and (c)
of this part, microcomputer equipment, in-
cluding software, of foreign origin can be
procured by grantees (50 FR 18760, May 2,
1985 and 51 FR 36126, October 8, 1986).

(c) Under the provisions of §661.7(b) of this
part, a general public interest waiver from
the Buy America requirements for ‘“‘small
purchases’ (as defined in the ‘“‘common grant
rule,” at 49 CFR 18.36(d)) made by FTA
grantees with capital, planning, or operating
assistance.

[56 FR 932, Jan. 9, 1991, as amended at 60 FR
37928, July 24, 1995, 61 FR 6302, Feb. 16, 1996;
71 FR 14117, Mar. 21, 2006]

EFFeCTIVE DATE NOTE: At 72 FR 53697,
Sept. 20, 2007, §661.7 was amended by remov-
ing ““Section 165(b) of the Act’’ and adding in
its place ““Section 5323(j)(2) of Title 49 United
States Code”’ and removing ‘‘section 165(a)”’
and adding in its place ‘49 U.S.C. 5323(j)(1)”
in paragraph (a); revising paragraph (b);
amending paragraph (c) by removing ‘‘sec-
tion 165(b)(2) of the Act’” and adding in its
place ““49 U.S.C. 5323(j)(2)” and removing
‘‘section 165(a)’”” and adding in its place “‘49
U.S.C. 5323(j)”’; adding a new paragraph (c)(3);
amending paragraph (e) by removing ‘‘sec-
tion 165(b) of the Act’” and adding in its place
49 U.S.C. 5323(j)(2)"’; amending paragraph (f)
by removing ‘“‘section 165(b)(3) of the Act”
and adding in its place ‘49 U.S.C.
5323(J)(2)(C)’’; and amending Appendix A to
§661.7 by removing paragraphs (b) and (c) and
adding new paragraph (b), effective Oct. 22,
2007. For the convenience of the user, the
added and revised text is set forth as follows:
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§661.7 Waivers.

* * * * *

(b) Under the provision of 49 U.S.C.
5323(J)(2)(A), the Administrator may waive
the general requirements of 49 U.S.C.
5323(j)(1) if the Administrator finds that
their application would be inconsistent with
the public interest. In determining whether
the conditions exist to grant this public in-
terest waiver, the Administrator will con-
sider all appropriate factors on a case-by-
case basis, unless a general exception is spe-
cifically set out in this part. When granting
a public interest waiver, the Administrator
shall issue a detailed written statement jus-
tifying why the waiver is in the public inter-
est. The Administrator shall publish this jus-
tification in the FEDERAL REGISTER, pro-
viding the public with a reasonable time for
notice and comment of not more than seven
calendar days.

(C) * K K

(38) After contract award, the Adminis-
trator may grant a non-availability waiver
under this paragraph, in any case in which a
bidder or offeror originally certified compli-
ance with the Buy America requirements in
good faith, but can no longer comply with its
certification. The Administrator will grant a
non-availability waiver only if the grantee
provides sufficient evidence that the original
certification was made in good faith and that
the item to be procured cannot now be ob-
tained domestically due to commercial im-
possibility or impracticability. In deter-
mining whether the conditions exist to grant
a post-award non-availability waiver, the
Administrator will consider all appropriate
factors on a case-by-case basis.

* * *

* *

APPENDIX A TO §661.7—GENERAL WAIVERS

* * * * *

(b) Under the provisions of §661.7 (b) and (c)
of this part, a general public interest waiver
from the Buy America requirements applies
to microprocessors, computers, micro-
computers, or software, or other such de-
vices, which are used solely for the purpose
of processing or storing data. This general
waiver does not extend to a product or device
which merely contains a microprocessor or
microcomputer and is not used solely for the
purpose of processing or storing data.

* *

* *

§661.9 Application for waivers.

(a) This section sets out the applica-
tion procedures for obtaining all waiv-
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ers, except those general exceptions set
forth in this part for which individual
applications are unnecessary and those
covered by section 165(b)(3) of the Act.
The procedures for obtaining an excep-
tion covered by section 165(b)(3) are set
forth in §661.11 of this part.

(b) A bidder or offeror who seeks to
establish grounds for an exception
must seek the exception, in a timely
manner, through the grantee.

(c) Except as provided in paragraph
(d) of this section, only a grantee may
request a waiver. The request must be
in writing, include facts and justifica-
tion to support the waiver, and be sub-
mitted to the Administrator through
the appropriate Regional Office.

(d) FTA will consider a request for a
waiver from a potential bidder, offeror,
or supplier only if the waiver is being
sought under §661.7 (f) or (g) of this
part.

(e) The Administrator will issue a
written determination setting forth
the reasons for granting or denying the
exception request. Each request for an
exception, and FTA’s action on the re-
quest, are available for public inspec-
tion under the provisions of 49 CFR
part 601, subpart C.

[56 FR 932, Jan. 9, 1991, as amended at 71 FR
14117, Mar. 21, 2006]

EFFECTIVE DATE NOTE: At 72 FR 53697,
Sept. 20, 2007, §661.9 was amended by remov-
ing ‘‘section 165(b)(3) of the Act’” and ‘‘sec-
tion 165(b)(3)”” and adding in their place ‘49
U.S.C. 5323(j)(2)(C)"’, effective Oct. 22, 2007.

§661.11 Rolling stock procurements.

(a) The provisions of §661.5 do not
apply to the procurement of buses and
other rolling stock (including train
control, communication, and traction
power equipment), if the cost of compo-
nents produced in the United States is
more than 60 percent of the cost of all
components and final assembly takes
place in the United States.

(b) The domestic content require-
ments in paragraph (a) of this section
also apply to the domestic content re-
quirements for components set forth in
paragraphs (i), (j), and (I) of this sec-
tion.

(c) A component is any article, mate-
rial, or supply, whether manufactured



